Combustible materials coal, coal dust, float dust, oil
and grease were allowed to accumulate on the 11 CM continuous
miner and the frames and electric apparatus 0" inches 4"
inches in the 1 north west main section,

Petitioner's Testimony and Evidence

MSHA Inspector Ernest Mooney, confirmed that he inspected the
mine in question on August 26, 1980, and issued the citation charging
the respondent with a violation of mandatory safety standard 75.400.
He identified copies of the citation, the abatement, and his inspector's
"narrative statement" which he filled out (Exhibit P-l).  He testified
that the area where the citation issued was an active working section
and confirmed that he measured the coal accumulations inside the
continuous miner motor compartment with a standard ruler and that the
accumulations were "real black.".  He determined that the miner machine
was "hot" after opening the compartment and detecting heat coming out
of it, but he did not touch the hot machine.  Section Foreman Cook was
with him at the time of the inspection, and someone told him that the
machine had been operated during the immediate previous shift, but he
could not recall who told him and he took no notes other than to write
up the citation.

Inspector Mooney testified that he believed the coal accumulations
which he cited had accumulated on the machine during previous shifts and
did not believe that they had "just occurred" shortly before his arrival
on the scene.  The applicable accumulations clean-up plan required clean-up
"when needed", and he believed that mine management should have been
aware of the accumulations because each working shift in the mine
has a shift supervisor present. Although Mr. Mooney stated that the
section foreman may have informed him that the machine in question may
have "been down", since he took no notes he could not confirm this fact.
The citation was abated on August 27, 1980 by another inspector.

On cross-examination, Inspector Mooney stated that he left the mine
surface on August 26 at approximately 7:00 a.m., but was underground when
he issued the citation.  The miner machine was backed away from the
working face and appeared to be located just outby the last open crosscut.
The face in question was the only working face on the section, and while
-he observed the machine operator at the miner he could not recall what
he was doing.  Although the machine was not energized, power was on the
trailing cable and the lights were on, but the motor was not running.
He indicated that the machine has protective shields over the motor
and cables, and he inspected both sides of the machine and detected
that the shield on the operator's side of the machine was missing,
The shields are usually installed on hinges so that they can be readily
raised to facilitate cleaning and inspection of the motor and cables, but
he did not know how many shields are required to be on the machine.
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